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Introductory remarks

1. On 13 January 2011, the President of the following Romanian trade inAdC A Car t el 0,
CNSLR, BNS, C S D R, requesied fedfieicalicalmimamsdrom the International
Labour Office (hereafter fAithe Officeo) on t|
dialogue. Comments were requested by 17 January 2011.

2. The exceptinally short deadline of this request arises from the fact that the Government called
on the Romanian social partners to agree on the suggested labour law reform by 21 January.
The labour law reform is pursued in the context of a wider range of reformerteg by the
EU and the IMF, which includes but is not restricted to the labour market.

3. The International Labour Office in Geneva, in collaboration with Labour Law and Labour
Relations Specialist of tHeO Regional Office for Europe and Central Asiasexamined the
draft Labour Code and the draft law 8acial Dialogue in light of both international labour
standards and comparative labour law and practice. The Office did not see any document
spelling out the motivation of this legal reform nor its iked impact.

4. The Office wishes to clarify that:

4.1.The absence of comments on any particular provision should not be taken as indicating
a particular view as to compliance with international labour standards.

4.2.These comments are provided without prejudicarty comments that may be made
by the bodies responsible for supervising compliance with international labour
standards.

4.3.Some of the comments provided herein, having been made on the basis of the English
translation provided to th@®ffice, may not be releant in relation to the original
Romanian version.

National tripartite consultative process

5. Itis widely acknowledged that labour legislation is vital to the economy of any country and to
the achievement of balanced development in terms of both econormiersy and the well
being of the population as a whole. This is a delicate balance to achieve. In this tainbext,
legislation plays a critically important role in providing a framework for fair and efficient
industrial and employment relations thaestually deliver productive and decent employment
as well as social peace. Experience suggests that proposals of labour law reforms imposed
from the top are less effective in taking into account the complex web of interests and needs
involved than solutios that have been tested and honed through the process of social dialogue,
and which therefore enjoy broad support within society. For all those reasons, the ILO




technical assistance always seeks to increase the involvement of its primary beneficiaries

the social partnersthroughout the process of labour law reform. This reflects the centrality of

the principles of social dialogue and tripartism for the ILO. It is also in keeping with the spirit

of the Tripartite Consultation (International Labour Stmdd) Convention, 1976 (No. 144),

ratified by Romania in 1992. The Office therefore urges the Government and the relevant
workerso6 and employerso6 organizations to en
reforms required to mitigate the impact tie financial crisis, which includes but is not
restricted to the labour law reform. The ILO comments were prepared with a view to
supporting such social dialogue process.

6. The ILO Memorandum provides comments only on those provisions for which the Office
recommends: (i) to further assess the changes proposed in light of the objective pursued, or
(i) to modify the change contemplated to ensure its full compliance with ratified international
labour Conventions.

7. The Office wishes to draw particular atient to problems of nogompliance of suggested
amendments with international labour standards discussed in para@rajes 41, 42, 44, 49,
50, 51, 53, 55, 56, 57, 59 and @2his Technical Memorandum.

Applicable international labour standards

8. Romaniahas ratified the eight (8) core international labour Conventions and a total of 55 ILO
Conventions (the full list is in Annex 1).

Use of gender-neutral language

9. The ILO encourages member States to follow contemporary legislative drafting techniques,
which emphasize the desirability of using gendeutral terminology in statutory languadie.
is important from a policy perspective to use genuirtral language in legislation to set an
example and to encourage the rejection of discriminatory language hadidie. It is also
important to use gendereutral language to ensure equality in access to and application of the
law. The Office encourages the drafters to assess the Romanian version of the text from that
perspective.




Specific comments on the draft labour code

Title 21 The individual employment contract
Chapter 11 Conclusion of the individual employment contract

10. Article 16 7 Form of the employment contract At present, article 16 requires that a contract
of employment be concluded in writing. TReis also an administrative requirement that
employment contracts be registered with the local labour inspectorate. When employers fail to
provide the worker with a written contract, there is a rebuttable presumption that a contract
without limit of time has been concluded between the parties. This provision is quite common
in comparative labour law that pursues the principal aim of guaranteeing legal clarity and
security to both parties in an employment relationship. The rebuttal presumption that oral
emgoyment contracts are concluded without limit of time acts also as a major incentive for
employers to issue written contract, in particular when they are concluded for a specific period
of time. Such incentive that contracts be concluded in writing afstizely supports the
Romanian national policy and strategy to fight undeclared work, an ongoing concern as
illustrated by recent labour inspection statistics.

Table 1: Quantity indicators on undeclared work in Romania

2004 | 2005 | 2006 | 2007 | 2008 | 200

3,442 3,525| 7,840 | 7,701 | 7,963 | 8,500

Employers found using undeclared work*

37.2%| 20.2%| 24.6% | 16.7% 14.2%| 14.9%

Individuals found providing undeclared work 10,446/ 8,492 | 16,571 | 16,059 16,162 17,464

Note: * Percentage as a share of overall number.

! Source:Based on data frof8tatistical Bulletin on Labour and Social Protectio2009




This reform contemplates the suppression of the rebuttable presumption that in the absence

of a written contract, the employment contract concluded between the parties is without any
limit of time. While the pursued objective of deleting that rebuttableupnption is unknown,

its potential effect on jeopardizing legal security and predictability for both parties to an oral
contract of employment can easily be anticipated. Likewise, it may negatively impact on the
Government 6s abi | i toyfightuodeclalegWwoekment it s pol i c

If the intention behind the reform is to remove any unnecessary formal requirement imposed
on employers, the Office would recommend privilegingjmaplification of the procedures for
business and wor k ersobmensargsiae moralikely toryield réshlts im et
terms of reducing the cost of formal and declared employment.

11.Article 22 T Non-competition clause Article 22 provides that contracts of employment may
include a norcompetition clause of no longer thanot2) years. The Office would like to
suggest that consideration be given to how that provision was implemented in practice. A
review of Court cases in 2008eemed to indicate that many roompetition clauses are not
in compliance with the law. It woulde useful to determine the causes of this problem of non
compliance and address them in the context of this reform. It is also suggested that the
possibility of reducing the maximum duration of rommpetition clauses to one year be
discussed. This wouldebmore in line with comparative practices and more conducive to
labour mobility in a dynamic labour market.

12. Article 31 i Probationary period: The maximum probationary period is currently
90calendar days. Its duration varies depending on the type ofivthee k er 6 s contr
employment and ranges from five (5) working days for unskilled workers to 90 working days
for employees with managerial responsibilities. A specific exception is made for the first
employment contract of higheducation graduates farhom the probation period can last up
to six (6) months. A specific provision of the Labour Code details the probationary period for
employees under fixeterm contracts (from 5 to 45 workings days). The Labour Code also
explicitly prohibits the succesgvwemployment of more than three (3) persons on probation for

the same position.

2 Ghinararu, Pavelescu, Dimitru, Modig2010. Flexicurity and social dialogue in Romania Perspective on the
implementation of flexicurity principles in Romanian undertakifigsopean Institute of Romania), pp.-89




Maximum probation period(in days)

Worker category Indefinite term contract Fixed term contract;, current regulation
Current Proposed Fixedterm Fixedterm Fixedterm
regulation | amendments| contract contract contract

(1 to 3 months | (3 to 6 months) | (over 6 months)

Unskilled worker 5 45 5 15 30

Employee 30 45 5 15 30

Employee in managerial 90 120 5 15 45

position

First contract of higher 120

education graduates (6 manths)

13.The suggested amendments unify the probation period for unskilled workers and employees

and increase its maximum duration to 45 days. It also proposes to increase the maximum
probation period up to 120 days for employees with managerial reisjites. While the

proposed changes areline with comparative labour law practices, the intent of the reform is
uncl ear . I f the objective is to give empl oy
the job as well as their potential toogr on the job, the Office would like to suggest that
complementary measures be considered alongside to promote contindthegadintraining

and upgrading of wor kersd skills. With res
managerial positions forlvom the probation period is being extended from 90 to 120 days, the
Office recommends that the rationale justifying such an extension of the duration be discussed
to assess its potential benefits against the fact that workers on probation do not lwenefit fr
protection against unjustified dismissal. International labour standardance in that respect

is found in theTermination of Employment Convention (Nb58), not ratified by Romania,

which acknowledges that workers on probation can be excluded from the protection against
unjustified dismissal provided that the probation period is of reasonable duration (article 2
paragraph 2) . The intention of Convention 158 is to ensure that the dusatioe period of
exclusion from the benefits of the protection against unjustified dismissal is limited to what
canreasonably be considered as necessary in the light of the purposes for which the probation
period was established

14.With respect to the gigested deletion of the prohibition to successively recruit more than three

(3) persons on probation for the same position, the Office notes that such provision is quite
unique in comparative labour law. The presumed intention of such provision was itteov
safeguard against abusive recourse to workers under probation whose contract of employment
can be terminated without notice. The intention of its deletion is less clear. It may be



http://www.ilo.org/ilolex/cgi-lex/convde.pl?C158

understood as indicating that such safeguard is no longer requiradsbeworkers on
probation are in most cases confirmed in their employment. It may also be a consequence of
the fact that limiting to three the number of workers that catesiedsuccessively for the

same position is too restrictive, in light of the partar skilled labour shortage observed in the
current labour market. The Office suggests that the objective of this deletion be assessed in
light of the original intent of the provision and its implementation in practice.

Chapter 41 Suspension of the individual employment contract

15. Article 52 T Suspension of the contract of employmenfThe Labour Code regulates in its
articles 49 to 54 when contracts of employment can be suspended and this includes situations
of temporary interruption of activity for ecomac, technological, structural or similar reasons.

Article 52 provides for the integral suspension of the contract of employment in that context. It

is now suggested to include two new paragraphs to foresee intermediate situationsaskere
sharing schemeecould be implemented and would result in partial execution of the contract of
employmentThese HAwor k shar i-thigme cwcernkeismg @ ra riirsehnog &
tested with some success by a number of countAestija, Belgium, Canada, France,
Gemany, the Netherlands, Switzerland and a number of individual states in the United
States) including more recently middle income countries sucCstia, Hungary, Poland,

Slovakia and TurkeyBoth the European Commission and the ILO promote these sshasn
measures which can help to manage the impact of the global jobs crisis and maintain
empl oyment , especially if accompanied by f|
|l osses and training measures. | t ntitesprovidec | ear
financial support to those workers who would be subject to a reduction in working time and
wages, according to this new provision.

16.As well, in most countries these work sharing schemes are promoted but not mandated by law,
as is now foreseen Romania. The Office also considers that these&kwgharing schemes are
more likely to yield the desired result when negotiated and implemented through social
dialogue at national level and via collective bargaining at industry level and in specific
companies. It is therefore recommended to stipulate that these arrangements will be subject to
collective bargaining at the enterprise level.

Chapter 51 Cessation of the individual employment contract

17.Article 69 T Notification of intended collective redundancy. This article calls for a
consultation process when collective dismissals are contemplated by an employer and details
all the information that should be provided by the employer in that context, incltiténg
criteria taken into account, according ttee law and/or collective labour agreements, for

% For more detailed information on these schemes, se€TRAVAIL Policy BriefsNo. 1 (2009) and No.2 (2010) on
work sharing schemes.



http://www.ilo.org/travail/info/fs/lang--en/index.htm

establishing the list of dismissed workeftie government proposes to add a new paragraph
(2) which would read:

Athe criteria mentioned i n affeahavingassegsédth2, d)
achievement of the objectives of performance

With respect to selection or ranking criteria, international labour standards guidance is
provided by Article 23 of th&ermination of Employment Remmendation (No. 166yhich
stipulates thatfiThe selection by the employer of workers whose employment is to be
terminated for reasons of an economic, technological, structural or similar nature should be
made according to criteria, established wherepessible in advance, which give due weight

both to the interests of the undertaking, establishment or service and to the interests of the
workersd In comparative practicehe criteria most often applied relate to occupational skills,
length of service,admily circumstances, with preference sometimes being given to a particular
criterion such as the protection of a vulnerable category of workers or the difficulty of finding
alternative employment. Countries that privileges workers based on their perfefimaigt
productivity T include Belarus, Ethiopia, the Russian Federation and Ukraifide
determination of the selection and/or ranking criteria should be guided by the specificities of
each national labour market, including the existence of active labauket policies and
institutions to support redundant workers. It is, however, of particular importance to ensure
that, as a result of the preference given to some criteria, certain protected workers, such as
workersodéd represent at anvabitrary rmanner on the pratektsofna s s e
collective termination of employmeft.

18.Article 72 1 Priority of re -hiring of redundant workers: In its present form, article 72
provides that, for a period of nine months following a collective redundancy, enmplmm@not
recruit any new staff and have to offer aeyopenedpositions first to the redundant workers.

The deletion of that provision is considered in the context of the present reform. With respect
to such rehiring priority, international labour standks guidance is found iArticle 24 of the
Termination of Employment Recommendation (No. M8bich stipulates that

"(1) Workers whose employment has been terminated for reasons of an egonomic
technological, structural or similar nature, should be given a certain priority of rehiring if
the employer again hires workers with comparable qualifications, subject to their having,
within a given period from the time of their leaving, expressedisedesbe rehired.

(2) Such priority of rehiring may be | i mit

As recalled by the ILO Committee of Experts on the Application of Conventions and
Recommendations, the intention of this provision is to grant outirofefs a certain priority

*1LO CEACRGeneral survey on protection against unjustified dismjsk@®4 para. 335.
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to the workers whose employment was terminated during a specific previous period of time.
According to the Recommendation, thehigng priority could be implemented by law or
collective agreements, be limited in its duratiord dve applicable only if comparable
gualifications are called for and if the worker has expressed an interest in being ristored.
specifically, such priority should bgiven to workers' representatives in €as reduction of

the workforcewith a viewto ensuing theireffective protectior{Article 6 (f) of theWo r k er s 0
Representatives Recommendation (No. 143

The legislation in many countries establishes such principle of priority of rehiring for a
specific period of time. Below are some comparative gtam

- 6 months China, Serbia, Turkey

- 8 months Cyprus;

- 9 months Finland, Sweden

- 1 year France, Italy, Jordan, Luxembourg, Morocco, Pakistan, Slovenia, URraine

- 2 years Cambodia, Cameroon, Comoros, Niger, Senggal

- 3yearsKorea);
If the implenentation in practice of article 72 obligations indicates that they are too stringent,
the Office suggests considering article 72 revision as an alternative option to its deletion. In

that case, the interdiction to hire any new staff could be deletedéptititiple of rehiring
priority maintained.

Chapter 61 The individual employment contract of limited duration

19. Articles 80 to 86regulate fixedterm contracts (FTCs)which can, at present, be concluded

if based on objective and material reasons sucteplacement of an employee, temporary
i ncrease in empl oyer 6s activity, seasonal
categories of unemployed people. The duration of a figed contract cannot exceed
24months® Since 2005, FTCs can be renewed twmsszutive times within the term of

24 months’

20.Proposed amendments to articles 80, 82, 84The proposed amendments extend the

maximum duration of an FTC to 36 months and remove the restrictions regarding the number
of renewals within this period and tleentinuationof FTCs beyond it for the same position.

The Office recommends that changes to the regulation of FTCs be examined in light of an
examination of observed national practices, including with resp&atréctive 1999/70/EC of

® |ILO CEACRGeneral survey on protection against unjustified dismjsk@94, para. 34843

€ Until 2005, the maximum duration was 18 months. The limit was increased to 24 monthsesgrGent Emergency
Ordinance no. 65/ 2005.

" Government Emergency Ordinaride. 55/2006
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21.

22.

28 June 1999 conceng the framework agreement on fixem work, as well aguidance
from international labour standards and comparative labour legislation.

According to the 2009 Implementation Report for Romararective 1999/70/EC of 28 June

1999 concerning the framenk agreement on fixeterm work concluded by ETUC, UNICE

and CEEPR the implementation of the labour code provisions regarding -fesed work are
considered to be good in general. The report noted, however, a couple-ocdmpimance

issues that might b&vorth addressing in the context of this reform. First, fisean contracts

are found to be concluded in situations other than those foreseen in the Labour Code, which
were meant to cover only temporary employment needs and opportunities. It was alsal repor
that FTC durations [often] exceeded the maximum duration of 24 months. The report further
highlighted that abusive FTC practices cannot been stopped effectively by labour inspectors in
the absence of administrative penalties sanctioning-coampliance with the provisions
regulating FTCs. Furthermore, the right to be hired under a contract without limit of time is
also rarely ascertained in practice by workers recruited to fill a permanent position with an
FTC. As a matter of fact, necompliance by emplers with the Labour Code is very rarely
challenged even bworkers having &TC that respects the provisions of the lailhe most
important norcompliance problem affectilgTCwor ker s r el ates to empl
facilitate access to appropriatgaining opportunities to enhance their skills, career
development and occupational mobility and to give consideration to the provision of
appropriate information to exi st itesngwoskkar ker s
the undertaking. Tempanawork accounts for less than 2 per cent of employees in Rofhania.

International labour standards guidance with respect to FTCs is found in Article 2(a) and
Article 3 of theTermination of Empyment Convention (No. 158hot ratified by Romania,

which acknowledges that workers on FTC can be excluded from the protection against
unjustified dismissal provided that adequate safeguards are provided against recourse to FTC
with the aim of circumveting the protectiorof the ConventionAs further detailed by the
Termination of Employment Recommendation (No. 1@6its Article 3 such safeguards can

be provided by:

(a) limiting recourseto contracts for a specified period of time to cases in which, owing either to the nature
of the work to be effected or to the circumstances under which it is to be effected or to the interests of the
worker, the employment relationship cannot be of inddtete duration;

(b) deeming contracts for a specified period of time, other than in the cases referred to in clause (a) of this
subparagraph, to be contracts of employment of indeterminate duration;

(c) deeming contracts for a specified period of timken renewed on one or more occasions, other than in
the cases mentioned in clause (a) of this subparagraph, to be contracts of emplofinelegterminate
duration.

8 1LO. 2009.fDelivering decent work in Europe and Central Asigeport of the DirecteGeneral Volume |, Part 2,
p. 48.



http://www.ilo.org/ilolex/cgi-lex/convde.pl?C158
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R166

23. Safeguards suggested Ayticle 3 of Recommendation No6@ are reflective of comparative

law and practices, samples of which are summarized in the table below. The table also allows a

comparison with Romanian legislation as currently in force or as suggested to be amended.

Regulation of fixedterm contracts in selected European countries

Maximum number of
successive contracts

Maximum duration for a single
fixed-term contract

Maximum cumulated duration of
successive contracts

ROMANIA

Current regulation 3 24 months 24 months
ROMANIA

Proposed amendment No limits 36 months 36 months
Czech Republic No limit specified 2 years 2 years

18 or 24 months; till the end of

18 or 24 months; till the end of the

United Kingdom

France 2 the absence tc>a[8(|:(0mplet|0n of th absence or completion of the tas
4
(For FTC that do require a 2 years 8 years
specific justifiation)
Germany
3
(For FTC that does not requir( 2 years 2 years
a specific justification)
No limited prpwded the 5 years subject to the derogation f
Hungary aggregate term if term does nf 5 years the case of official anproval
exceed 5 years pp
| 2 No limit
Italy 4 3 years
(only for contracts less than 3 (5 years for high level executive
years)
Netherlands 3 No limit 3 years
No limit; 2 renewals allowed o _
Poland beyond original term No limit No limit
6 or 12 months foremporary 6 or 12 months for seasonal
1 for temporary increase in increase in worklogd contract;
Spain o
workload nolimits for others 24 months (over a 3thonth 24 months (over a 3Month period)
period) for others for others
No limit 2 years 2 years (over a period of 5
Sweden y years ( p ysh
No limit No limit 4 years

24.Reviewing the amendments suggested, it appears that the sole legal provision meant to control

abusive recourse nindefinite succession of FTCs in the same post will be the limitative list
Aobjearnd ¥eag edefi ned

of

under

articl

e

81,

1C

(O



FTC is possible. This means that in practice labour inspectors will have to control the
temporary nature of HAthe increase of nfatchtei vi t
seasonal wor k 0 wimwmbeb of €TCifa theesamertagk. In thie regard, the

Office wishes to highlight one observation contained in the abovementioned implementation
reportonDi r ect i ve 1 9bBuSive FOU pEa€ices darante btdpped effectively by

labour inspectors in the absence of administrative penalties sanctiontapmehance with

the provisions regulating FTCo0o. All the mor ¢
implementation of safeguards againstsabe recourse to FTC will increasingly rely in future

on an efficient control by the labour inspector, the Office would like to insist on the
importance of having a wellinctioning labour inspectorate, in line with thabourinspection
Convention(No. 8J), ratified by Romania. Attention needs to be paid in the context of the
wider package of labour market reform to the continued strengthening of the labour
inspectorate.

25.Several reforms have been approved in recent years in order to modernize the labour
inspection system in Romania and the overall situation of the labour inspectorate has been
improved, as highlighted by the ILO Committee of Experts on the Application of Conventions
and Recommendations. However, there are still several challenges thatishadldressed in
order to enable the Romanian labour inspection system to properly tackle the current
challenges in the Romanian labour markeginally, while the amount of sanctions has been
reviewed recently, the nature and the amount of the sancdmmn®t seem to be sufficiently
effective, proportionate and dissuasiVée ILO Committee of Experts on the Application of
Conventions and Recommendations also observedhhaticreaseof thes anct i ons & an
was more substantial for infringements oé tliegal provisions relatintp industrial relations
than for those in the area of occupational safety and health, whereas the overall number of
corresponding penalties does not display any great diffefénce.

Chapter 71 Employment by temporary employment agencies

26.1n line with thePrivate Employment Agencies Convention (No. 18y ratified by Romania,
the Office would like to suggest that the opportunity of this reform be seized to asses wheth
the current provisions guarantee adequate protection of temporary workers (article 11), and
clear allocation of responsibilities between the user enterprise and the agency in relation to
agency wor ker s 6 aolledivetbargairirey,r ntinmmum lwages] vWojkingt time
and other working conditions, statutory social security benefits, access to training, protection
in the field of occupational safety and health, compensation in case of occupational accidents

°In 2005, the Romanian Government annouricethe ILO Committee of Application of Standards that adépth
reform of the organization and functioning of the Labour Inspectorate was planned. This plan awadgiiig
approwal.

12 CEACR Individual Observation concerning Labour Inspection Conventi®47 (No. 81) Romania, 2009.
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or diseases, compensation in case ablirency and protection of workers claims as well as
to maternity protection and benefits, and parental protection and benefits.

Title 317 Working time and rest period
Chapter 17 Working time

27.Article 111 7 maximum length of the working time: This article egulates daily and
weekly working time as well as overtime. In the context of the reform, this article is
being revised to extend the average reference period from 3 months to 4 months. This
revisionhoweverdoes not address the problem raised byltkeCommittee of Experts
on the Application of Conventions and Recommendations in its 2008 direct request on
the Hours of Work convention (no.With respect tohe needito limit with greater
precision the number of overtime hours authorized by sections 1d 11Hh of the
Labour . The dtheoproblems raised in this 2008 Direct Request have not been
addressed eitheTherefore, theOffice recommendthat the opportunity of this reform
be seized to address tharious questions raised in the 2008 Direct Rsfjt

Title X1 7 Labour jurisdiction

Chapter 11 Special rule of court

28.Article 287 1 Burden of proof: Article 287 that stipulates that the burden of proof in labour
disputes is on the employer. In the context of the reform, it is proposed to repeatitiés
and to apply Civil Code procedures to labour disputes. This amendment would dangerously
jeopardize the effective protection of workers against acts of discrimination and in turn impede
proper implementation of ratified core international labouwveations such as the Freedom of
Association Convention (No. 87), the Equality in Employment and Occupation Convention
(No.111) and the Equal Pay Convention (No. 100).

29.1n its review of international labour standards application, the Committee of Expett® o
Application of Conventions and Recommendations has highlighted on several occasions that
with respect to acts of direct or indirect discrimination, ohthe main difficulties resultsom
placing on workers the burden of proving that the act irstiue occurred as a result of
discrimination on grounds of race, colour, sex, religion, political opinion, national extraction or
social origin,union affiliation or activities? The Committee considers thgtifting the burden
of the proof to the employemnce the complainant has produced plausible or prima facie

1 The2008Direct Requesbf thelLO Committee of Experts on the Application of Conventions and Recommendations on the Hours of Work
convention (no.l)ratified by Romaniasiaccessible oline at: http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm?lang=EN

12\L0. cEACR GeneralSurvey on Equality in Employment di©ccupation1994, para 21218 217; ILO CEACRGeneralSurvey on Equality in
Employment and Occupatid®86, para. 16168; ILO, CEACRGeneralSurvey on Equality in Employment and Occupati®®96, para 23@31.
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evidence of discrimination is a useful tool to correct a situation that could otherwise result in
inequality™®

30.More explicitly, Par agraph 6(2) (e) of the Worké&msoé Re
(No. 143), providegsoril ayi ng upon the employer, in the
di smi ssal or unf avourabl e change i n t he [
representative, the burden of pr oe9(2nofthet h at
Termination of Employment Convention (No. 158), not ratified by Romania provides that:

2. In order for the worker not to have to bear alone the burden of proving that the termination was not
justified, the methods of implementation refdrte in Article 1 of this Convention shall provide for one or
the other or both of the following possibilities:

(a) the burden of proving the existence of a valid reason for the termination as defined in Article 4 of this
Convention shall rest on the eropér;

(b) the bodies referred to in Article 8 of this Convention shall be empowered to reach a conclusion on the
reason for the termination having regard to the evidence provided by the parties and according to
procedures provided for by national law apdactice.

31.Lastly, it seems that the principle of reversing the burden of the proof in labour disputes
was supported by the Romani&@onstitutional Court in its Decision No. 494/2004,
Decision 82/2008 and Decision 1362/2010.

32.The Office therefore stronglyecommends reconsidering the suggested deletion of this
provision.

131LO. CEACRGeneralSurvey on Equality in Employment and Occupatib®96, para 23@31
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Specific comments on the draft law on social dialogue

33. The Office welcomes the initiative to consolidate the following five acts into one law:

Law 54/2003on unions

Law 356/2001 on employers

Law 109/1997 on the organization and functioning of the Economic and Social Council
Law 130/1996 regarding collective labour contracts

Law 168/1999 regarding the settlement of labour conflicts.

= =4 4 -4

No doubt such consolitian will facilitate the proper implementation tiie provisions of
these five pieces of legislation by all users.

34.Comments below are primarilybut not exclusively aimed at ensuring that the opportunity
of this reform is seized to address problemsxaficompliance raised by théommittee of
Experts on the Application of Conventions and Recommendatodsthe Committee on
Freedom of Association with respect to the ratified Freedom of Association and Protection of
the Right to Organize Convention (N&7) and the ratified Right to Organize and Collective
Bargaining Convention (No. 98§.Given the urgent deadline for the consultation on this
labour law reform, an advance copy b&tCommittee of Expeiignost recent Observations
and Direct Requests dhe Freedom of Association and Protection of the Right to Organize
Convention (No. 87) and the Right to Organize and Collective Bargaining Convention (No.
98) areprovided in annex with a view to informing the-gaing discussion.

Title |
Chapter 11 Definitions

35. The Office welcomes the inclusion of a chapter detailing the definition of the Social Dialogue
Act key legal terms. A similar chapter could be included in the Labour Code.

36.Article 1 (8) i Definition of worker: As per the current definition, a wakis an individual
who is a party to an individual labour contract or labour relation, performs work for and under
the authority of a private employer and enjoys the rights stipulated by the law, as well as the
provisions of the contracts or collectivereagments in force. The Office anticipates that such a

% In addition to theCommitee of Experts most recent Observations and Direct Requests on the Freedom of Association and
Protection of the Right to Organize Convention (No. 87) and the Right to Organize and Collective Bargaining Convent&n (No. 9
see also the conclusions and reowendatios of the Committee on Freedom of Associatiortases no. 2611 and 2632.
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narrow definition will not capture the variety of emerging patterns of work organization
through which services or goods are being produced in Romania. In some of these new work
arrangements, it is gainto be increasingly difficult to establish whether or not an employment
relationship exists between the parties based on the sole criteria that the work is performed
under the authority of the employer. This is particularly the case where workers ptréirm
duties with great autonomy, where the respective rights and obligations of the parties
concerned are not clear, or where there has been an attempt to disguise the employment
relationship by not establishing a contract of employment. Such pheadnaea grown
considerably worldwide over the last decade. Against that background, the Employment
Relationship Recommendation (No. 198) was adopted in 2006 to provide guidance to member
States on the determinatiénvia a listing of pertinent criteria of the existence of such a
relationship, relying on the facts pertaining to the performance of work and the remuneration
of the worker,notwithstanding how the relationship is characterized in any arrangement that
may have been agreed between the parties

37.The Office therefore recommends to include a clear reference to the principle that the
determinati on of 1 tinloteer wondp of thy existénse of an &rmplogment
relationshipi should be guidegrimarily by the facts and a range of criteriarelaed to the
performance of work and the remuneration of the worker, notwithstanding how the
relationship is characterized in any arrangement, contractual or othefisecould be done
by inserting a new sentence after the current one that could read:

In deciding for the purposes of article 1(8) whether a person is employed by another
person under a labour contract, the Court or the Authority (as the case may be) must
determine the real nature of the relationship between them baste dacts and a rage

of criteriarelated to the performance of work and the remuneration of the worker

38.Article 1 (3) and 1 (13)1 Collective agreement It is proposed to merge paragraphs (3) and
(13) as they deal with the same issue, namely the definition of a collegtaenzent.

39.Article 1 (12) 1 Collective bargaining The Office suggests replacing the definition stated in
this paragraph by the following, more comprehensive definition, drawn from the Collective
Bargaining Convention (No. 154), ratified by Romania:

fithe term collective bargainingextends to all negotiations which take place between an
empl oyer, a group of e mp brgagisatiossonothre ore hamd, or m
and one or argansationsm th& ahersfdr:

(a) determining workingonditions and terms of employment; and/or
(b) regulating relations between employers and workers; and/or

(c) regulating relations between employers their organisationsa n d a worker
organisation or workers' organisations

15



40.Article 1 (22) i Parties entitled to collective bargaining The Office suggests revisingeth
paragraph to mention that individual employers also have the right to negotiate and conclude
collective agreements with trade unions. This will bring consistency with other provisions such
as article 128.1.

TitlellT Wor ker s®é organi zations
Chapter 11 General provisions

41. Article 3 (2): This provision sets a new membership requirement of 15 workers from the same
enterprise in order to have the right to establish a trade union. While a mimmembership
requirement is not in itself incompatible with Convention No. 87, the Committee on Freedom
of Associationhasstated that the number should be fixed in a reasonable manner so that the
establishment of organizations is not hindefewhat constutes a reasonable number may
vary according to the particular conditions in which a restriction is imposed but should take
into account the proportion of small enterprises in the codhtihe Office therefore
recommends that the requirement of 15 wakerestablish an enterprise level trade union be
assessed against the prevalence of small businesses in the labour market with a view to
ensuring that it will not hinder the establishment of unions in an important segment of
enterprises.

42. Article 10: This article protects against discrimination in employment on the ground of union
activity. To be fully in compliance with Convention No. 87, the ground should inclooe
membershi@and the law should foresee sufficiently dissuasive sanctions.

43. Article 14 (2) a). the requirement that the minute establishing a trade union be signed by
15founding members should be reviewed in line of the comments made above ()amt 4
relation to the new paragraph 2 of article 3.

TitlellT Empl oyer sé6 organi zations

44. Article 52 In light of the jurisprudence of the Committee on Freedom of Association, the
membership requirement of A15 e mmheaxoessivelyo f i
high minimum number and violates the right of employers to establish organgzafigheir
own choosing’ While a minimum membership requirement is not in itself incompatible with
Convention No. 87, the Committee on Freedom of Associdtamstated that the number

15 See Committee on Freedom of Association 336th Report, Case No. 2332, para. 703.
16 SeeCommittee on Freedom of Associati®h7th Report, Case No. 2138, para. 539.

7 See the2006Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of
the ILO, paragraph 293 and the 19B&est of decisions and principles of the Freedom of Association Committee of
the Governing Body of the IL(para258.
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should be fixed in a reasonable manner so that the establishmergaoizations is not
hindered:® The Office therefore recommends that the requirement efrifioyergo establish
anemp !l oy er s 0 beravignaed in theacorisudtation process so as to assess its impact
on the possibility of employers to form organieatof their own choosing.

Title Vi Economic and Social Council

45. Article 86 (3): Article 3 Paragraph (3) stipulates the procedure of appointment of ESC
members. The Office recommends adding a new provision to promote gender balance in the
membership of t tripartite body. A revised paragraph could read as follows:

Aln appointing their members in the Economic and Social Council, the government and the
most representative employers and trade unions confederations referred to in
paragraph(2) should take imt consideration the objective of promoting gender balance

46.Article 98 (2): What the Parliament validates i s the
President him/ herself. 't i s therefore sugge
word Apresidento.

Title VIi Establishment and functioning of the social dialogue committees at the
levels of central and local public administration

47.Article 114 (4. The Of fice suggests including in pa
wi || b aftert cankudtation fvith the most representative organizations of workers and
empl oyers at the national l evel . 0

48. Article 118 (3): The Office suggests that tliistandards with a methodological character to
regul at e t hei tseareaniad anddobjteed af whicle i unclear be developed
Ain consultation with the most representati
national | evel .o

Title 7 VII Collective bargaining
Chapter 117 General provisions

Section 17 Negotiation of collective agreements

49. Article 122 (1) (b) i As currently drafted, this article appears to mean that national level
collective agreements in the public sector are not allowedording to the principle of free
and voluntary collective bargaining embodied in Article 4Cainvention No. 98, ratified by
Romania, the determination of the bargaining level is a matter to be left to the discretion of the

18 See Committee on Freedom of Association 336th Report, Case No. 2332, para. 703.
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parties. Consequently, the level of negotiation should not be imposed Batatthe public
service should be able to entaeta a global level negotiation with the Government, e.g., on
minimum wage, pension age or entitlements, working hours, etc. The Office strongly
recommends revising the current provision accordingly.

50.Article 122 (2): Article 122, paragraph 2 provides thaillective agreements negotiated by

public servants shall be concluded at the undertaking level. This paragraph appears therefore to

restrict collective bargaining in ministries or public institutions to the individual ministry or
undertaking level. Suclestriction is not in compliance withe principle of free and voluntary
collective bargaining embodied in Article 4 of Convention No. 98, ratified by Romania, and
the Office recommends its deletiol is also unclear whether this means that public sector
education bargaining can only be undertaken at the school workplace.

51.Article 123 (1) This article provides that collective bargaining at the undertaking level is
compulsory except when it has less than 21 employees. Such obligatcometulsory
bargainng at the workplace level would only be in compliance with Artielef Convention
No. 98 if it were never applied or interpreted as meaning thiaabposition can be imposed
on one partyor that it limits the right of the social partners to chooseléhel at which
bargaining should take placBuch application or interpretation of that provision would not be
in compliance withthe principle of free and voluntary collective bargaining embodied in
Article 4 of Convention No. 98, ratified by Romania.

52.Article123(5)1't i s uncl ear what wil/l happen wupon

53.Article 126: To ensure full compliance of this article with the Collective Bargaining
Convention (No. 154), it should be read against the Convention No. 15#tidefiof a
collective agreement. Therefore, the Office reiterates its recommendation undeBgptont
amend the current definition of a collective agreemenfiicle 1 (12) to reflect that of
Convention No. 154.

Chapter 21 Effects of collective agreements

54.Article 127: The implementation of this article is considerably modified by the change
introduced in article 143 (3). See ILO comments under point 58

Chapter 31 Parties and their representation in collective bargaining in the private
sector

55. Articl e 128 (2), Article 132 (3) and Article 135 (3) (4) Trade union representativeness at
enterprise level These three articles introduce major changes to the current regulation with

9 See the 200@igest of decisions and principles of the Freedom of Association Committee of the Governing Body of
the ILO, paragraph 988
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respect to the representativeness criteria to be met to engage in enteveticollective
bargaining, most of which are not in compliance with ratified Convention No. 98, No. 154 and
No. 135. At present, a trade union needs to representhodeof the workers to be granted
collective bargaining rights. As currently draftedticle 132 increases the representativeness
threshold to 50% + 1 for collective bargaining at the enterprise level. This would mean that
enterprisdevel unions will only be able to engage in collective bargaining if they represent
50% +1 of the workerdzor the minority unions not meeting this threshold, they will only be

able to engage in collective bargaining, according to article 128 (2) and article 135 (4), through
the participation of the members of their federation provided their enterprise epi@sent

30 per cent of the workers and that their federation is granted the most representative status at
the branch level. When unions, at both enterprise and branch levels, do not meet these
cumulative criteria, collective bargaining will take placelwit e | ect ed wor ker s 6
only, for whom no representativeness criterion is being set. The Offices anticipates that these
new threshold might be difficult to achieve and that as a result, for all intents and purposes,
collective bargaining willtee pl ace primarily with workers
unions established within the enterprise. This would not be conducive to the promotion of
collective bargaining in the sense of Article 4 of Convention No. 98, nor would this situation

beincopl i ance with the Workerso Representati\
Collective Bargaining Convention, 1981 (No. 154), both ratified by Romania, that contain
explicit provisions guaranteeing thatwh er e t her e exi st i n dét he s

union representatives and elected representatives, appropriate measures are to be taken to
ensure that the existence of elected representatives is not used to undermine the position of the
trade unions concerned?o

Chapter 41 Parties and their representation in collective bargaining in the public sector

56. Article 138 (3): This articlestipulates thatvage negotiations in the public sectbrall only
take placewithin precise limitsthat are not subject to negotiatiofisis limitation on public
sector cokctive bargainingvould be in compliance with Conventions No. 98 and No. 154,
both ratified by Romania, on thery condition that unions are involved in the determination
of the upper and lower limits on budgetary packages available and that a signdieastieft
to collective bargaining.

57.Article 141(1): This article stipulates that collective agreement shall be concluded for a period
between 12 and 24 months. The Office wishes to recall that the 24 month maximum, as set out
in this article for the dwation of a collective agreement has been considered to be too
restrictive by the ILO supervisory bodies. It is therefore recommended to give greater
flexibility to the negotiating partners by providing that collective agreement can be concluded
for a perod ranging between one to four years, for example.

58.Article 143(3): This article requires over half of the workers to be represented through
signatory workersdé organizati ons censideredhae br ¢

19



branch level agreemenwith the effect stipulated in article 12This is a new condition
introduced by this reform andé Office anticipates that such requirement is likely to be
significantly difficult to achieve and may result in impeding effective bargaining at the branch
level. Therefore, the Office strongly recommends thath an important change be thoroughly
discussed based on an assessment of documented quaeide as well as othe potential

risks and benefits of the introduction of this new condition.

Title VIII i Regulation of the modalities to settle labour disputes

Chapter 21 Collective labour disputes

59. Articles 159, 165 (a):These articles regulate who shall represent workers in collective labour
disputes at the undertaking level antio shall notify the enterise level collective labour
dispute using the representativeness criteria discussed above under Hoihhes Office
reiterates therefore that, in its view, thew representativeness threshold at enterprise level
might be difficult to achieve and mighesult, for all intents and purposes, in undermining
unions established within the enterprise. This situation would not be in compliance with the

Wor ker so Representatives Convention, 1971
Convention, 1981 (No. 154 both ratified by Romania, that contain explicit provisions
guaranteeingthdt wher e t here exist in the same under

and elected representatives, appropriate measures are to be taken to ensure that the existence
of elected representatives is not used to undermine the position of the trade unions
concernedo

60.Articles 168.2 and 169.1 These two articles appear to assign to labour inspection a
conciliation function. Therefore, the Office wishes to recall the stipulatidnthe Labour

I nspection Recommendati on, 1947 Thé Nioctions®fl ) wh
labour inspectors should not include that of acting as conciliator or arbitrator in proceedings
concerning | abour disputeso.

Chapter 41 Mediation and arbitration

61.Article 176 (1) It is suggested to add at the end of this paragraph the followings sentence:
Afafter consultations with the most represent
nati onal l evel . 0

Chapter 51 The strike

62. Article 186: With respect to solidarity strikes, the Office advices that there should be not limit
on them provided the initial strike is legitimate.

63. Article 187: This article regulates who shall call a strike and represent workers during a strike
action, using the repsentativeness criteria discussed above under p&ntTbhe Office
reiterates therefore that, in its view, thew representativeness threshold at enterprise level
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might be difficult to achieve and might result, for all intents and purposes, in undermining
unions established within the enterprise. This situation would not be in compliance with the

Wor ker so Representatives Convention, 1971
Convention, 1981 (No. 154), both ratified by Romania, that contain explicitispyos
guaranteeingthdt wher e t here exist in the same under

and elected representatives, appropriate measures are to be taken to ensure that the existence
of elected representatives is not used to undermine thdiomosif the trade unions
concernedo

64.Article 195 (1) This articleprovides that workers on strike are obliged to be present in the
undertaking where thework during normal working time. The Office wishes to draw the
attention on the potential difficulsein implementing such a provision, knowing that workers
on strike might be called to participate in picketing action or demonstration, just to cite a few
activities relatedo the strike action that takgace outside the enterprise.

65.Article 202: For the sake of legal security and predictability, the Office suggests that the
Aot her categories of personnel wlydundameatalpr ohi
| awso be explicitly listed in this provisior

66. Article 205: With respect to theninimum serviceregulated by this provision, the Office
recommends that the social partners be allowed to negotiate it, provided machinery for doing
so is foreseen.

Title IXT Sanctions

67.With reference to the comments made earlier under point 25, the Offmamands thathe
amount of sanctions be reviewad ensure that they amaufficiently effective, proportionate
and dissuasiveVhile recognizing thalegislative drafting style is particular to eachtional
legal system, the Office wishes to share compegdeqgislative practice concerning the listing
of pecuniary amounts of fines irlegaltext Settingmonetaryamounts ira lawhas drawbacks
in periods of inflation, as the fines may quickly become ineffectual and no longer be of
dissuasive effectn modern legal drafting techniques, it is prefertedist fines in the form of
Aunitso (for I nstance, i n terms of a numbe
monetary terms in regulations under the Act, which can be adjusted more rapidly as needed.

Geneva, 17 January 2011

$9,9,9,9.9.9.9,9,9.9.9,9,9,9.9.9,.9.9,0.9.0.9.9,0,9.9.9,.9,0,0.0.0.4
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Romania

Member from 1919 to 1942 and since 1956 55 Conventions ratified (49 in force)
C.1  Hours of Work (Industry) Convention, 1919 (No. 1) 13.06.1921
C.2  Unemployment Convention, 1919 (No. 2) 13.06.1921
C.3  Maternity Protection Convention, 1919 (No. 3) 13.06.1921
C.6  Night Work of Young Persons (Industry) Convention, 1919 (No. 6) 13.06.1921
C.8  Unemployment Indemnity (Shipwreck) Convention, 1920 (No. 8) 10.11.1930
C.9  Placing of Seamen Convention, 1920 (No. 9) 10.11.1930
C.11 Right of Association (Agriculture) Convention, 1921 (No. 11) 10.11.1930
C.13  White Lead (Painting) Convention, 1921 (No. 13) 4121925
C.14  Weekly Rest (Industry) Convention, 1921 (No. 14) 18.08.1923
C.16  Medical Examination of Yo  ung Persons (Sea) Convention, 1921 (No. 16) 18081923
C.22 Seamends Articles of Agreememrl) Convent?110200
C.24  Sickness Insurance (Industry) Convention, 1927 (No. 24) 28.06.1929
C.27  Marking of Weight (Packages Transported by Vessels) Convention, 1929 7.12.1932

(No. 27)
C.29  Forced Labour Convention, 1930 (No. 29) 28.05.1957

C.68 Food and Catering (Shipsd Cre@g) Cony elll020

C.81  Labour Inspection Convention, 1947 (No. 81) 6.06.1973
C.87  Freedom of Association and Protection of the Right to Organise 28.05.1957
Convention, 1948 (No. 87)
C.88  Employment Service Convention, 1948 (No. 88) 6.06.1973
C.89  Night Work (Women) Convention (Revised), 1 948 (No. 89) 28.05.1957
C.92  Accommodation of Crews Convention (Revised), 1949 (No. 92) 11.10.2000
C.95 Protection of Wages Convention, 1949 (No. 95) 6.06.1973
C.98 Right to Organise and Collective Bargaining Convention, 1949 (No. 98) 26.11.1958
C.100 Equal Remuneration Conventio  n, 1951 (No. 100) 28.05.1957
C. 102  Social Security (Minimum Standards) Convention, 1952 (No. 102) 15.10.2009
Has accepted Parts I, lll, V, VII and VIII.
C.105 Abolition of Forced Labour Convention, 1957 (No. 105) 3.08.1998
C.108 Seafarersod6 ldentity Documentl88) Convent j20:09976
C. 111 Discrimination (Employment and Occupation) Convention, 1958 6.06.1973
(No. 111)
C.116  Final Articles Revision Co nvention, 1961 (No. 116) 9.04.1965
C.117  Social Policy (Basic Aims and Standards) Convention, 1962 (No. 117) 6.06.1973
C.122  Employment Policy Convention, 1964 (No. 122) 6.06.1973
C. 127  Maximum Weight Convention, 1967 (No. 127) 28.10.1975
C.129 Labour Inspection (Agriculture) Convent ion, 1969 (No. 129) 28.10.1975

C.131  Minimum Wage Fixing Convention, 1970 (No. 131) 28.10.1975
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http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C002&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C003&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C006&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C008&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C009&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C011&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C013&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C014&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C016&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C022&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C024&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C027&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C029&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C068&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C081&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C087&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C088&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C089&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C092&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C095&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C098&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C100&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C102&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C105&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C108&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C111&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C116&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C117&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C122&hdroff=1&lang=EN
http://webfusion.ilo.org/intranet/db/standards/normes/appl/appl-byconv.cfm?conv=C127&hdroff=1&lang=EN
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C.133  Accommodation of Crews (Supplementary Provisions) Convention, 1970 11.10.2000

(No. 133)
C. 134  Prevention of Accidents (Seafarers) Convention, 1970 (No. 134) 28.10.1975
C.135 Worker sd Representatives CoiX8sention, 1972810195
C.136  Benzene Convention, 1971 (No. 136) 6.11.1975
C.137  Dock Work Convention, 1973 (No. 137) 28.10.1975
C.138  Minimum Age Convention, 1973 (No. 138) 19.11.1975

Minimum age specified: 16 years

C. 144  Tripartite Consultation (International Labour Standards) Convention, 9.12.1992

1976 (No. 144)

C. 147  Merchant Shipping (Minimum Standards) Convention, 1976 (N 0. 147) 15.05.2001
Has ratified the Protocol of 1996

C.150 Labour Administration Convention, 1978 (No. 150) 4.11.2008
C.154 Collective Bargaining Convention, 1981 (No. 154) 15.12.1992

C.163 Seafarerso Welfare Comé3ntion, 1987 ( N1032002
C. 166  Repatriation of Seafarer s Convention (Revised), 1987 (No. 166) 11.10.2000

C.168  Employment Promotion and Protection against Unemployment 15.12.1992
Convention, 1988 (No . 168)

C.180 Seafarerso6 Hours of Work and the Mann 1110200

(No. 180)
C.182  Worst Forms of Child Labour Convention, 1999 (No. 182) 13.12.2000
C.183  Maternity Protection Convention, 2000 (No. 183) 23.10.2002

Period of maternity leave: 126 calendar days
Denunciation

Cc.4 Night Work (Women) Convention, 1919 (No. 4) 13.06.1921
Denounced on 28.05.1957

Denunciation (as a result of the ratification of Convention No. 138)

C.5 Minimum Age (Industry) Convention, 1919 (No. 5) 13.06.1921
Denounced on 19.06.1976

C.7 Minimum Age (Sea) Convention, 1920 (No. 7) 8.05.1922
Denounced on 19.06.1976

C.10 Minimum Age (Agriculture) Convention, 1 921 (No. 10) 10.11.1930
Denounced on 19.06.1976

C.15  Minimum Age (Trimmers and Stokers) Convention, 1921 (No. 15) 18.08.1923
Denounced on 19 .06.1976

C.59 Minimum Age (Industry) Convention (Revised), 1937 (No. 59) 6.06.1973

Denounced on 19.06.1976
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

Observation 2010/81

Romania (ratification: 1958)

Article 1 of the Convention. Protection against acts of anti-union
discrimination. The Committee notes from the International Trade Union
Confederation’s (ITUC) comments of 24 August 2010, that in recent years, .
certain employers have made employment conditional upon the worker agreeing
not to create or join a union. In this regard, the Committee notes that the
Government indicates in its reply dated 19 October 2010 that it does. not have any
information concerning this issue. The Committee requests the Government to
discuss this situation with the most representative organizations of workers and
employers and to keep it informed of any developments in this regard.

The Committee also notes that according to ITUC although anti-union
activities are prohibited, the sanctions for restricting trade union activities are
rarely applied in practice, the procedure for lodging a complaint appears to be too
complicated and the authorities do not prioritize the trade unions’ complaints.
ITUC states that the labour inspectorates do not always respect the confidentiality
of the complaints and that certain employers prefer facing penalties rather than
complying with the labour laws in place. The Committee finally notes that
according to the ITUC, while the law provides for sanctions for obstructing union
activities, those sanctions cannot be applied in practice due to loopholes in the
Penal Code. The Committee also notes the comments made by Blocul National
Sindical (BNS) in a communication dated 1 September 2010. The Comumnittee
requests the Government to provide its observations thereon.

Moreover, in its previous observation, the Committee had requested the
Government to provide stafistical information regarding the protection against
acts of anti-union discrimination.. The Committee takes note from the
Government’s report that the Ministry of Labour, Family and Social Protection
does not have statistical data concerning discrimination against trade unions. The
Conumittee once again requests the Government to indicate in its next report,
statistical information, or at least the maximum information available, on the
number of cases of anti-union discrimination brought to the competent
authorities, the average duration of proceedings and their outcome, as well as
information concerning the nature and the outcome of the registered labour
disputes that are currently being conciliated before the services of mediation
and council of the Ministry of Labour, Family and Social Protection.

Articles 2 and 3. Protection against acts of interference. In its previous
comments, the Committee requested information on the penalties against acts of
interference which are prohibited under sections 221(2) and 235(3) of Act
No. 53/2003 and Act No. 54/2003. The Committee had noted from the
Government’s report that under Act No. 54/2003, the restriction of the exercise of
the activities of trade union officials or the obstruction of the exercise of the right
of freedom of association are punished with imprisonment from six months to two
vears or a fine between 2,000 Romanian new lei (RON) and RONS5,000
(approximately US$600--1,600). The Committee considers that these fines might,
in some cases, not be sufficiently dissuasive. The Commitiee requests the
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Government to take the necessary measures to increase the amount of the
existing sanctions so that they constitute a sufficient deterrent against all acts of
anti-union discrimination.

. Articles 4 and 6. _ Collective bargaining with public servants not engaged in
the administration of the State. In its previous comments, the Committee had
noted from the conclusions and recommendations reached by the Committee on
Freedom of Association in Cases Nos 2611 and 2632 that in the public budget
sector which covers all public employees, including those who are not engaged in
the administration of the State (e.g. teachers), the following subjects are excluded
from the scope of collective bargaining: base salaries, pay increases, allowances,
bonuses and other staff entitlements which are fixed by law. The Committee notes
from the Government’s report that the salary rights in the budget sector were
settled by Law No. 330/2009 on Unitary Salaries of the Staff Paid from Public
Funds which stipulates that the fixation of salaries is exclusively by law and that it
cannot be negotiated.

The Committee recalls that all public servants who are not engaged in the
administration of the State should enjoy guarantees provided for in Article 4 of the
Convention with regard to the promotion of collective bargaining. The Committee
further recalls that if, as part of its stabilization policy, a government considers
that wage rates cannot be settled freely through collective bargaining, such a
restriction should be imposed as an exceptional measure and only to the extent
that is necessary, without exceeding a reasonable period, and it should be
accompanied by adequate safeguards to protect workers’ living standards.
Therefore, the Committee requests the Government to indicate in its next report
if Law No. 330/2009 on Unitary Salaries of the Staff Paid from Public Funds is
considered as an exceptional measure within the context of an economic
stabilization policy, if adequate safeguards were established in order to protect
workers’ living standards and if it provides for a limited length of application.

Draft labour legislations. In its previous comments, the Committee had
noted that pursuant to the ILO mission, the social partners that are representative
at the national level, as well as representatives of the Government, signed a
memorandum in which they agreed to improve the legal framework on labour and
social dialogue and in this regard, the Committee notes that the Government

. indicates that: (i) the elaboration of Act No. 168/1999 on the settlement of labour

conflicts is part of the 2010 legislative schedule; (ii) Act No. 130/1996 on
collective agreements and Act 54/2003 on trade unions will be debated within the
Social Dialogue Commissions from the Ministry of Labour, Family and Social
Protection at the latest in December 2010; and (iii) the modification of Act
No. 188/1999 on the status of civil servants (with its amendments in Law
No. 864/2006) was modified by Act No. 140/2010 adopted by the Parliament on
8 July 2010, but is currently under review.

The Committee has not yet received any update concerning the possible
amendments of these legislative texts. It trusts that the Government will be in a
position to report progress soon on the issues raised above in the framework of
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the law reform currently underway and transmit a copy of the relevant
legislation once adopted. The Committee encourages the Government to
confinue to avail itself of the technical assistance of the Office if it so wishes.
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Romania (ratification: 1957)

The Committee notes the Government’s reply to the comments made by the
International Trade Union Confederation’s (ITUC) in a communication dated
24 August 2010 and to -the comments. made by the General Confederation of
Romanian Industrialists (UGIR 1903) in a communication dated 19 August 2010.
The Committee further notes the comments made by the National Confederation
of Trade Unions “Cartel Alfa” in a communication dated 6 April 2010, indicating
that Law No. 144/2007 (article 41, paragraph (1), point 35) provides that
presidents, vice-presidents, secretaries and treasurers of trade union federations
and confederations are obliged to publicly declare their wealth and grant the
power to state bodies to verify such statements. The Committee finally notes the
comments made by Blocul National Sindical (BNS) in a communication dated
1 September 2010. The Commitice requests- the Government fo provide ifs
observations on all these comments.

Draft labour legislation. In its previous comments, the Committee had
noted that pursuant to an ILO mission, the social partners that are representative at
the national level in Romania, as well as representatives of the Romanian
Government, signed a memorandum in which they agreed to improve the legal
framework on labour and social dialogue. In this regard, the Committee notes that
the Government indicates that: (i) the elaboration of Act No. 168/1999 on the
settlement of labour conflicts is part of the 2010 legislative schedule; (ii) Act
No. 130/1996 on collective agreements and Act No. 54/2003 on trade unions will
be debated within the social dialogue commissions from the Ministry of Labour,
Family and Social Protection at the latest in December 2010; and (iii) the
modification of Act No. 188/199 on the status of civil servants (with its
amendments in Law No. 864/2006) was modified by Act No. 140/210 adopted by
Parliament on 8 July 2010 but is currently under review.

" In this regard, the Committee hopes that in the context of the revision of the
abovementioned legislation, due account will be taken of the issues raised in its
previous comments which read as follow:

—  the need to amend section 62 of Act No. 168/1999 on the settlement of labour
disputes (according to which the management of a production unit may
submit a dispute to an arbitration commission in the event that a strike has
lasted for 20 days without any agreement being reached between the parties
and its continuation would affect humanitarian interests) so that compulsory
arbitration may only be imposed in essential services in the strict sense of the
term and for public servants exercising authority in the name of the State;

"~ the need for detailed information on the application of sections 55-56 of Act
No. 168/1999 on the settlement of labour disputes (according to which the
management of a production unit may demand the suspension of a strike, for
a maximum period of 30 days, if it endangers the life or health of individuals,
and an irrevocable decision may be taken in this respect by the Court of
Appeal) and sections 58—60 of the same law (under which the management
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can request the court to pronounce itself on the illegality of a strike and its
ending by issuing an urgent ruling within three days), and to provide copies
of decisions handed down under these provisions;

—  the need to amend section 66(1) of Act No. 168/1999 on the Settlement of
Labour Disputes —~ which requires that in case of strike in units of public
transport one third of the unit’s normal activity must be ensured — so as to
allow for the minimum services in this sector to be negotiated by the social
partners concerned rather than set by the legislation; in the absence of
agreement between the parties, minimum services should be determined by
an independent body. - '

The Committee trusts that the Government will be in a position to report
progress in the near future on all the issues raised above in the framework of
the law reform currently under way, and encourages the Government fo
continue to avail itself of the technical assistance of the Office if it so wishes.

The Committee is also raising other matters in a request addressed directly to
the Government. ‘
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