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Clause Nr. Subject FIDIC Yellow December 2014 FIDIC Yellow January 2015 EIC comment

1.1.
3.7

Defects Notification
Period

n/a At the end of Sub-clause 1.1.3.7 the following provisions are added:

„ Defects Notification Period” shall have the same meaning with „ Defects Liability under
the Law”.

Does this mean that also the duration of the liability period is taken over from the Civil Code? In
Romania the legal liability can be up to 10 years, does this mean that the DNP now can also last 10
years? If not, when does the legal liability period start? We assume that the legal liability period
starts also with Taking Over and runs concurrent to the contractual DNP.

Note: Such definition is not included in the  PCC to the Red Book

1.1.
3.
10

Taking Over
Report

n/a A new Sub-clause.1.3.10 is introduced:

„Taking-Over Report” means the report drawn up and signed by the taking-over commission appointed by the Employer,
arguing for the acceptance, the postponement or the rejection of the taking-over of the works, of the Sector or of a part of
the Works (as applicable) by the Beneficiary, under the law”.

Note: Such definition is not included in the  PCC to the Red Book

1.1.
3.1
1

Performance
Report

n/a A new Sub-clause1.1.3.11 is added:

„Performance Report” means the report drawn up and signed by the taking-over commission appointed by the
Employer, arguing for the acceptance, the postponement or the rejection of the final taking-over of the works, of the
Sector or of a part of the Works (as applicable) by the Beneficiary, under the law”.

Note: Such definition is not included in the  PCC to the Red Book

3.1 The Engineer’s
Duties and Authority

n/a At the end of fourth paragraph of Sub-Clause 3.1 the following words are added: “except for the cases provided under
paragraph six, for which the Contractor must make sure that the prior and written consent of the Employer has been
obtained.”

At the end of Sub-clause 3.1 the following paragraphs are added:

„The Engineer shall obtain the written approval of the Employer for the application of the provisions of the following Sub-
Clauses:

(a) Sub-clause 4.4: consent for the appointment or replacement of any Subcontractor;

(b) Sub-clause 8.8: the suspension of the progress of part or all of the Works;

(c) Sub-Clauses 13.1, 13.2, 13.3, 13.5, 13.6: the instruction or approval of any Variation that would make the
Contract Price exceed the Accepted Contract Amount or any contract amount subsequently agreed upon by the Employer
and the Contractor in addenda to the Contract.”

By way of exception from the above-mentioned obligations, if the Engineer considers that an emergency situation affecting
the safety of life, of the Works or of nearby properties has occurred, he may, without the prior approval of the Employer,
instruct the Contractor to perform those works or to take all necessary measures, in the Engineer’s opinion, so as to cancel
or minimize the risk, without relieving the Contractor from the obligations under the Contract. The Contractor shall
immediately abide by the instructions received from the Engineer and shall be entitled subject to Sub-Clause 20. 1
[Contractors Claims]:

(a) an extension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8. 4 [Extension of Time for
Completion], and

(b) payment of any such Cost which shall be included in the Contract Price.”

The Engineer’s power is still restricted as he has to obtain the Employer’s written approval for
approving any Subcontractor (SCl. 4.4), for suspension (SCl. 8.8), for approving or ordering
Variations (Cl. 13). Also the issuance of the Taking Over Certificate according to. SCl. 10.1
requires Employer’s approval. See also other restrictions throughout the Contract, in particular in
SCl. 14.6 which explicitly prohibits the Engineer to issuee an IPC if the Accepted Contract Amount
will be exceeded..
The Contract is shifting the risk of the existence and delay of an Employer’s consent to an
Engineer’s instruction or decision towards the Contractor as there is also no period defined for such
Employers written approval why delays can be taken for granted. It is not at all the Contractors duty
to check the communication between Engineer and Employer.

And further, no profit will be granted in case of Contractors Claims based on an Employers Risk
acc. SCl. 17.3, so inter alia including Employers Design (!). What such an “emergency situation”
may be is not defined.

Note: The tracked changes in this SCl. refer to the wording in the Red Book. It is unclear why this
SCl. is differently worded in the Yellow Book.

3.5 Engineer’s
Determinations

n/a At the end of Sub-clause 3.5 the following paragraphs are added:
“Within 84 days from the submission date of the detailed claimed under Sub-Clause 2.5 [Employer’s
claims] or Sub-Clause 20.1 [Contractor’s Claims], the Parties shall use their best efforts to reach an
agreement or, as the case may be, the Engineer shall give notice to both Parties of his
determination.

If either Party is dissatisfied with the Engineer’s Determination, then either Party may, within 14 days
after receiving the determination, give notice to the other Party of its dissatisfaction. In this case,
within 28 days from the receipt of the determination, the dissatisfied Party may refer the potential
dispute in writing to the DPB for its decision, under Sub-Clause 20.4 [Obtaining Dispute Prevention
Board’s Decision]. If neither party gives a notice of dissatisfaction or refers the potential dispute in
writing to the DPB for its decision, within the provided terms, then the Engineer’s Determination shall
become final and binding upon both Parties.”

Introducing a time period for Engineers determination is in general considered as positive. But the
amendment is misleadingly drafted. It is not clear concerning the 14/28 days’ time bar periods. Is it
now possible to refer a dispute to the DPB without giving a notice of dissatisfaction within 28 days
or is such 14 days’ notice obligatory to refer the dispute to the DNP? Further, if no Notice of
Dissatisfaction will be given within 14 days against Engineers determination and/or a dispute will
not be referred (?) and the determination will become “final and binding”, there will be no
possibility to bring the issue before the Dispute Prevention Board (DPB) and therefore also not
before arbitration or court. The result will be that each determination will be challenged, just to
safeguard the possibility for later proceedings, and there will be a substantial increase of pending
disputes.

What is more, it is hardly possible to elaborate a fully detailed statement of case for the DPB
within 28, let alone in 14 days. This amendment is just another contractual hurdle in establishing
the rights and entitlements under the Contract. Under the unamended FIDIC Red Book, there is for
good reasons no time limit for referrals to the DAB/ DPB.
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4.2 Performance
Security

n/a The first phrase of second paragraph  of  Sub-clause 4.2 is deleted and replaced by:
„ The Contractor shall submit the Performance Security to the Employer on the signing date of the
Contract Agreement, and shall send a copy to the Engineer.”

After the fourth paragraph of 4.2 the following paragraphs are added:
„The Performance Security of an association or a consortium shall be issued on behalf of the
association or the consortium.

Whenever the Accepted Contract Amount is subject to variation, the Contactor shall adjust the value
of the Performance Security, in the same proportion, within 14 days,

Whenever the Performance Security is claimed by the Employer, under sub-paragraphs (b) and (c)
of this Sub-Clause, the Contractor shall restore the amount of the Performance Security to its initial
value within 14 days from the execution of the claimed amounts by the Employer.”
The last paragraph of Sub-clause 4.2 is deleted and replaced by:
„The Employer shall issue/return the Performance Security to the Contractor as follows:
(i) 70 % of the value of the Performance Security within 14 days from the issuance date of the
Taking-Over Report for the Works, if by such date the Employer made no claim under the
Performance Security and the hidden flaws risk is minimum and provided that the Taking-Over
Certificate for the Works has been issued.
(ii) 30 % of the value of the Performance Security upon the issuance of the Performance Certificate,
if by such date the Employer made no claim under the Performance Security.”

The Contractor shall restore the Performance Security within 14 days whenever the Employer
calls an amount. This means the Performance Security offers a quasi “unlimited” source of
security to the Employer. That provision is like an ATM without any limits for the Employer creating
actual cash transfer to the Employer’s accounts. There is no way for the Contractor of stopping
this cash transfer than calling the DAB, starting time consuming arbitration or simply violating the
conditions of the Contract and not refilling the Performance Security. There are no similar
possibilities for the Contractor for creating cash flow.

The provision is also procedurally unclear, e.g. in case of a Variation it is unclear on which date the
14 days refill period exactly starts. And it is particular unclear how shall such Variation  shall be
formalized if and acc. SCl. 14.6 the Engineer is not entitled to issue an IPC, if the Contract Price
exceeds the Accepted Contract Amount (!).

And finally, although it’s a positive move  to reduce the value of the Performance Security after
Taking Over
(i) the Employer cannot simply “issue/return” 70% of the PS, the Contractor has to provide

a new, reduced PS,
(ii) it is unclear when the PS will be returned, at the date of the “Taking-Over Report” or

the “Taking-Over Certificate”,
(iii) who will determine the “hidden flaws risk” as “minimum”, and
(iv) any claim of the Employer under the PS - just for 1€ - will make this provision obsolete.

Unfortunately, this amended Sub-Clause creates numerous opportunities for an abusive use of the
PS by the Employer.

Note: The tracked changes in this SCl. refer to the wording in the Red Book. It is unclear why this
SCl. is differently worded in the Yellow Book.

4.4 Subcontractors

n/a In the second paragraph of Sub-clause 4.4 the words „Particular Conditions” are deleted and
replaced by „Specifications” and sub-paragraph (b) is deleted and replaced by:
(b) the appointment of some Subcontractors proposed after the signing of the Contract (including
the replacement of any Subcontractor) shall be subject to the prior approval of the Engineer. The
Contractor shall submit to the Engineer the reasonable justifications regarding the replacement of
any Subcontractor.”

In the second paragraph of Sub-clause 4.4 the following sub-paragraphs are added:
“(e)  upon the signing of the Contract Agreement, the Contractor shall submit to the Employer the
contracts concluded by the Contractor with the Subcontractors declared in the Tender;
(f)  the subcontracts shall be in line with this Contract and shall be appendices to the
Contract.”

As already mentioned in Sub-Clause 3.1 above, replacing the reference to the Particular Conditions
by the reference to the Specification is creating the possibility of having rather balanced Particular
Conditions and hiding the unbalanced provisions in the Specifications. Specifications should be the
place where technical specifications can be found not legal and contractual issues.

Further, there is no time limit for approval by the Engineer and SCl. 3.1 requires also an approval
from Employer. This will cause delays.

And finally, as the Contractor is responsible for any act or omission of its Subcontractors towards
the Employer, the content of the contracts with the subcontractors shall be at the Contractors
exclusive freedom of disposition, taking into account only such provisions as stated in SCl. 4.4 of
the unamended Yellow Book.  Hence the Contractor shall never be forced to disclose his
subcontracts to the Employer and, what is more, such subcontract shall never become appendices
to the main contract.

6.1 Engagement of Staff
and Labour

n/a At the end of Sub-clause 6.1 the following paragraphs are added:
„The Contractor shall provide the key-personnel according to his proposal in the Tender and any
replacement shall be made with staff holding qualifications and experience at least equal to the ones
provided under the Contract.
The Contractor’s Representative and the Contractor’s key personnel shall be maintained throughout
the entire execution of the Works, unless the Engineer requires their replacement for grounded
reasons or when such a replacement becomes necessary for other reasons independent of the
Contractor (e.g. resignation, illness, death, etc.)

The Contractor shall have the possibility to replace key personal if experience and qualification is
the same, without the restriction “for other reasons independent of the Contractor”. Such
amendment will drastically hinder the Contractors freedom of disposition of its personnel resources.

8.1 Commencement of
Works

n/a In the first phrase of Sub-clause 8.1 the words “Particular Conditions” and “receipt of the Letter of
Acceptance” are deleted and replaced by “Employer’s Requirements” and “signing of the Contract
Agreement”, respectively.”

Commencement Date is now linked to the execution of the Contract Agreement as are the
Performance Security and the insurance criteria. But as Sub-Clause 1.6 is left unchanged it is
unclear if there will be a Letter of Acceptance or not. If there is a Letter of Acceptance, the
Contract Agreement has to be entered into 28 days which then triggers the Performance Security
and the Commencement Date. But there is no consequence if the Contract Agreement will (for
whatever reason) not be signed because the Contractor’s possibility to terminate under SCl. 15.2.
has been deleted. If there is no Letter of Acceptance, there will be no deadline for signing the
Contract Agreement at all. This all leaves the Contractor in big uncertainty as to when the Works
may actually commence and/or the contract enters into force.
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10.1
Taking-Over of the

Works and Sections

n/a The second paragraph of Sub-Clause 10.1 is deleted and replaced by:
„The Contractor shall give notice to the Engineer and the Employer within at most 14 days before
the Works or a Section will, in the Contractor's opinion, be complete and ready for taking over. The
Engineer shall check whether all taking-over conditions are complied with and shall require the
Employer to convene a taking-over commission for the Works or Section.

The Employer shall organise the commencement of the taking-over and communicate to the
Contractor the scheduled date and the structure of the taking-over commission. The Taking-over
commission shall register the remarks and the conclusions in the Taking-Over Report for the
Works, under the law.”

The third paragraph of Sub-Clause 10.1 is deleted and replaced by:
“Once he received the Employer’s decision regarding the acceptance, the postponement or the
rejection of the works taking-over and in compliance with this decision, the Engineer shall:
(a)  Issue the Taking-over Certificate to the Contractor, accompanied by a copy of the Taking-over
report, stating the date on which the Works or Section were completed in accordance with the
Contract except for any minor outstanding work and defects which will not substantially affect the
use of the Works or Section for their intended purpose (either until or whilst this work is completed
and these defects are remedied); or
(b) Issue a copy of the taking-over report to the Contractor and reject the application, giving reasons
and specifying the work required to be done by the Contractor to enable the Taking-Over Certificate
to be issued. The Contractor shall then complete this work before issuing a further notice under this
Sub-Clause.”
In the fourth paragraph of Sub-Clause 10.1 the words “within 28 days” and “of the 28-day period”
are deleted and replaced by “within 56 days” and “of the 56-day period”.

The condition precedent for issuing the Taking-Over Certificate is the Employer’s decision (!). What
if the Employer doesn’t decide and simply delays the Taking-Over? The Engineer will not be liable
for not issuing the Taking-Over Certificate and the Employer has no time limit for his decision.
That’s a difficult situation. The same applies for the Performance Certificate.

There are different steps to be undertaken until receiving the Taking-Over Certificate according to
SCl. 10.1. There are quasi two procedures included into one, the contractual and the official public
statutory procedure, which have somehow to run parallel but are also linked together. The
conditions to be fulfilled for the public statutory procedure are not adjusted with those in the
Contract.,

The following steps have to be followed:
- Completion Notice sent by the Contractor (14 days before completion)
- Engineer checks if condition of receipt are met (no time limit, mind also SCl. 4.26)
- Engineer asks Employer to convene Taking Over Commission (no time limit)
- Employer organizes Taking Over Commission (no time limit, no obligation, but assumable 15 days
min.)
- Taking Over Commission acc. Law takes place (no time limit)
- Taking Over Report of Commission issued acc. Law (no time limit)
- Decision of Employer upon Taking Over Report (no time limit, but also no obligation to do so,
delays possible)
- Engineer shall issue Taking Over Certificate with the date of completion acc. to the contract (but
only if the Employer issued a decision, no consequence if no decision was made)
- In case of some objections or remedy works in the Taking Over Report, it is unclear if the Taking
Over Certificate will be issued and the remedy period will be handled as “outstanding works”
according SCl. 11.1. Or there will be no Taking Over Certificate until all defects were rectified (see
sentence in bracket).

The Employer and the Engineer have several possibilities to delay the completion, as they are
responsible for the organization of the entire procedure and not the Contractor. There are no
deadlines to keep and no consequences defined whenever the Employer and or Engineer are late
in making the next step. This will delay the Contractor and put him in a hopeless, unpleasant
situation being liable to complete in time but having no contractual measures to finalize official
takeover.

According to regular SCl. 8.2 in FIDIC the Time for Completion is achieved if the Tests on
Completion are passed and the Works are completed for the purposes of taking over according to
the Contract. This date should be stated according to the regular provisions in the Taking Over
Certificate. This triggers the regular consequences, such as Delay Damages (SCl. 8.7), the transfer
of care for the Works (SCl. 17.2), the beginning of the Defect Notification Period (Cl.11) , the
repayment of the first half of the Retention Money (SCl. 14.9), and others such as 4.2, 8.7, 10.2,
10.4, 11.1, 11.7, 11.9, 14.6, 14.9, 14.10, 14.11, 14.14  etc. All of these Sub-Clauses refer back to
the date stated in the Taking-Over Certificate. Only SCl. 4.2 refers to the Taking-Over Report, when
releasing 70% of the Performance Security.

Due to this complicated procedure in the Romanian version it is not clear which date has to be
inserted in the Taking-Over Certificate as the “triggering date” for all contractual consequences,
namely
- Day, when the Works are completed according to the contract (acc. Contractor notice)
- Date of successful authority commission
- Date of Taking Over Report, or recommended date
- Date of Employer’s decision, or date stated therein (no obligation to stick with the completion date
or the date in Taking-Over Report, Employer may influence the Delay damages!)
- Date of Taking-Over Certificate, or any date stated therein.

All this leaves lots of space for individual interpretation, abusive penalizing and irregular extension
of the Defects Notification Period.

11.1
Completion of

Outstanding Works
and Remedying

Defects

n/a At the end of the first paragraph of Sub-clause 11.1 a new sub-paragraph is added:
“(c) shall guarantee the maximum thresholds of the operating costs, if such costs are provided in the
Contract.”

Following issues shall be clarified:
- Will such excess be considered as a defect attributable to the Contractor for the entire

operational period?
- How and where in the Contract shall these “maximum thresholds” be determined?
- Who is going to provide “such costs” (no defined term!) in the contract?
- Where shall the operating conditions for which such thresholds may be applicable

defined in the contract?
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11.9 Performance
Certificate

n/a After the first paragraph of Sub-clause 11.9 a new paragraph is added:
„The Employer shall organize the final taking-over and shall communicate to the Contractor the
scheduled date and the structure of the taking-over commission. The Taking-over commission
shall register the remarks and the conclusions in the Performance Report under the law.”
The second paragraph of Sub-clause 11.9 is deleted and replaced by:
„ Once he received the Employer’s decision regarding the acceptance of the works final taking-over
and in compliance with this decision, the Engineer shall issue the Performance Certificate,
accompanied by a copy of the Performance report, stating the date on which the Contractor
completed his obligations under the Contract.
In case the Employer decides to postpone or reject the final taking-over, the Employer or the
Engineer shall give notice to the Contractor, under Sub-Clause 2.5 [Employer’s Claims], mentioning
the necessary details.”

Again, the procedure is “organized” by the Employer ,is not detailed in the Contract and the issuance
of the Performance Certificate is subject to the unilateral “decision” by the Employer. The difference
between a final receipt commission and Taking-Over Commission is unclear (conditions to be
fulfilled etc.).

This provision leaves again a lot of room for abusively delaying the Performance Certificate.

Note: The tracked changes in this SCl. refer to the wording in the Red Book. It is unclear why this
SCl. is differently worded in the Yellow Book.

13.1 Right to Vary

n/a At the end of the first paragraph of Sub-clause 13.1 the following provisions are added:
“The provisions of this Sub-clause shall not apply in case of substantial variations under the
Law.”

It is unclear what is meant with “Variations substantial by the law”.  Maybe this means that any
Variation exceeding a special amount defined by law (e.g. 10% of the ACA) are qualified as
substantial and may require some special consequences, such as e.g. a formal amendment to the
Contract. This was included in the earlier versions, but now it is not included anymore. This provision
can then mean there will be no Variation which would change the ACA more than 10%. This would
correspond to the new provision under SCl. 19.7 that a “substantial Variation” entitle the Parties to
be released from the Contract quasi as a Force Majeure event. But this would be purely unfair as
sub-clause 19.7 is based on the assumption that none of the Parties is responsible for Force
Majeure event, therefore both of them have to bear the consequences in the same way and none of
them shall have any advantage in case of contract termination. But in case the “Variations deemed
substantial under the law” increases the Contract Price for some reason attributable to the Employer
(e.g quantity changes due to a faulty Employers basic design – see 4.1 above!), this it is unfair and
unacceptable that the Contractor has to bear the consequences of this and the Contract gets
terminated on Force Majeure basis!

It must also be considered that in combination with SCl. 3.1 (approval of Employer necessary) and
SCl. 14.6 (Engineer is not allowed to issue an IPC if the Accepted Contract Value will be exceeded)
this may mean that it will be difficult to make any Variations at all.

13.5 Provisional Sums

n/a In the first paragraph of Sub-clause 13.5 at the beginning of sub-paragraph (b) the words “the Works”
is added.

At the end of Sub-clause 13.5 a new paragraph is added:
„Unless otherwise provided in the Employer’s Requirements, whenever the Contractor purchases
Plants, Materials or services under sub-paragraph (b), other than from a nominated Subcontractor, as
per Sub-clause 4.5 [Nominated Subcontractors] he shall comply with the procurement procedures
established by the Employer.”

The amendment with “Works” under lit b) allows the Employer to nominate subcontractor for
all works under Provisional Sums, not only supplier for plant and equipment.

Further it should be made clear that  a Provisional Sum should not consist of just “merged”
regular items, in particular because in the Appendix to Tender the surplus for “overhead +
profit” for provisional Sums is limited with 5%.

14.1 Contract Price

n/a In the first paragraph of Sub-clause 14.1 the words „Particular Conditions” are deleted and replaced
by „Employer’s Requirements”.

In the second paragraph of Sub-clause 14.1 the words „Particular Conditions” are deleted and
replaced by „Employer’s Requirements”.

The Employer has now the possibility to include unlimited unfair conditions in the Specification.
In case there are other/conflicting provisions they will prevail over the Particular Conditions,
such as e.g. “merged items” in the Contract Price which will only be paid when finished to
100% and require extensive pre-financing by the Contractor.
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14.2 Advance Payment

n/a In the first phrase of the first paragraph of Sub-clause 14.2 after the words „for mobilization” the
words „and the commencement of Works” shall be added.

The last phrase of the third paragraph of Sub-clause 14.2 is deleted and replaced by:
„This guarantee shall be issued by a bank company or by an insurance company and shall be in the
format attached to the Contract or another form approved by the Employer. The guarantee shall be
irrevocable and provides that the payment of the guarantee shall be executed unconditionally, at the
first request of the Employer, respectively.

The fifth paragraph of Sub-clause 14.2 is deleted and replaced by:
„Each advance payment shall be recovered under the law, through:
a. Full deductions (100%) from each Payment Certificate, if the Law does not allow actual payments
prior to the recovery of the advanced payment; or
b. Percentage deductions from the Payment Certificates, in the percentage specified in the
Appendix to Tender, percentage which cannot be smaller than the one of the advance payment,
until the advance payment is fully recovered.”

In the sixth paragraph of Sub-clause 14.2 the words „the whole of the balance then outstanding shall
immediately become due and payable by the Contractor to the Employer” shall be deleted and
replaced by „the outstanding balance shall become immediately due and payable by the Contractor
to the Employer, and the Employer shall be entitled, under Sub-clause 2.5 [Employer’s Claims] to
require damages over the outstanding balance at the level of the damages provided for budgetary
debts under the Law and calculated for the period between the receipt date of the advance payment
to the Contractor and the date on which the advance payment has been fully recovered by the
Employer.”

At the end of Sub-Clause 14.2 a new paragraph is added:
„If the Law requires the recovery of the advance payment until the end of the calendar year, the
advance payments unjustified through performed Works until the end of the year, under the
Contract, shall be recovered by the Employer. The recovery of such amounts by the Employer is
made by the increase of the existing delay damages for the budgetary receivables, computed for
the period from which they have been granted until they have been recovered.”

First it is not clear when provision (i) in the fifth paragraph will be applicable (“Full deductions
(100%) from each Payment Certificate”) as the Appendix to Tender clearly refers to a %-
deduction from each IPC.

Further, the sixth para now is illogical as to when the interest period for overdue balance (if
any) of the AP will commence. It states that it will be calculated from the “receipt date of the
advance payment to the Contractor” which is usually at the beginning of the project. It should
read “from the date the AP-balance becomes due” otherwise the Contractor would pay
“damages provided for budgetary debts” for the entire period where he was contractually
entitled to use the AP. The same is true for a possible recovery at the end of the year if
“advance payments unjustified through performed Works”.

And also the term “damages provided for budgetary debts” is not clear! Is this the same as the
“delay damages for the budgetary receivables” mentioned in the last para?

It is further unclear what will happen concerning the recovery of the AP at the end of the year if
the AP is paid, say in October? The AP is also a cash flow facility for the Contractor to avoid
financing costs for the Employer.

Note: The tracked changes in this SCl. refer to the wording in the Red Book. It is unclear why
this SCl. is differently worded in the Yellow Book.

14.6 Issue of Interim
Payment Certificates

n/a At the end of the first paragraph of Sub-clause 14.6 the words “as well as any amount due by and/or
to the Contractor according to a DPB decision taken under Sub-Clause 20.4 [Obtaining Dispute
Prevention Board’s Decision] or according to the final and binding determination of the Engineer
under the fourth paragraph of Sub-Clause 3.5 [Engineer’s Determinations].”

At the end of Sub-clause 14.6 the following paragraph is added:
„ Notwithstanding any other right of the Contractor deriving from the Contract or otherwise, the
Engineer cannot issue an Interim Payment Certificate that would cause the cumulated value
approved for payment to exceed the Accepted Contract Amount.”

The Engineer is not entitled to issue any IPC  if the Accepted Contract Amount would be exceeded!
Unclear how this shall be handled? See als 13.1 above!

Even in a lump sum contract changes of the Accepted Contract Amount are inevitable inter alia by
Claims and Variations (if any)  then becoming the Contract Price. With this provision the contract is
transferred even in a fixed price contract where the Contractor will not be entitled any to price
adjustments but the Employer will benefit from all price decreases.

14.10 Statement at
Completion

n/a In the first paragraph of Sub-clause 14.10 the words „84 days” and „in six copies” are deleted and
replaced by „56 days” and „in four copies” respectively.

Period for preparation for Statement at Completion was shortened from 84 to 56 days. This is very
short, considering that this shall be the basis for the discharge at the Final Payment.

14.13 Issue of Final
Payment Certificate

n/a At the end of Sub-clause 14.13 a new paragraph is added:

„Notwithstanding any other right of the Contractor deriving from the Contract or otherwise, the
Engineer cannot issue a Final Payment Certificate that would make the cumulated amount, approved
for payment, exceed the Accepted Contract Amount.”

The Engineer is not entitled to issue any FPC if the Accepted Contract Value would be exceeded!
How shall this work if the Final Statement has to include all amounts due to the Contractor incl. all
Claims, Variations and Adjustments during the DNP which will contribute to the Contract Price? See
also comments to SCL. 14.6.

16.2 Termination by
Contractor

n/a In the first paragraph of Sub-clause 16.2, sub-paragraphs (e) and (g) are deleted and replaced by:

(e) The Employer fails to comply with the provisions of Sub-clause 1.7 [Assignment].

(g) The Employer becomes bankrupt or insolvent or if any event occurs (under applicable Laws)
which has a similar effect to any of these situations or events.”

In the second paragraph of Sub-clause 16.2 the second phrase is deleted and replaced by:

„The Contract shall terminate by right, without demand for payment, formal notice, judicial decision,
arbitral award or any other formalities, upon the expiry of the 14-day term from the submission of a
notice to the Employer. In the cases described in sub-paragraphs (f) or (g, the Contractor may, by
giving notice, terminate the Contract immediately and the Contract shall terminate by right, without
demand for payment, formal notice, judicial decision, arbitral award or any other formalities, upon the
receipt by the Employer of the notice of termination served by the Contractor.”

There is no termination right if the Employer does not sign the Contract Agreement within 28 days
after the Letter of Acceptance acc. SCl. 1.6! This may allow the Employer, for whatever reason, to
delay the commencement of the Works and the Contractor has to keep ready for an indefinite time
and has no opportunity to get out of the Contract. See also comments to SCL. 8.1

18.5 Insurance for Design

n/a “The Contractor shall hold a professional civil liability policy which must cover the risk of professional
negligence in the design of the Works. The limit of such a policy shall amount to at least the sum
indicated in the Appendix to Tender. The Contractor shall be bound to maintain the professional civil
liability policy enforceable until the term provided in the Appendix to Tender.”

It shall be clarified what is exactly meant with “professional negligence” of the Designer and that “fit
for purpose” is not insurable but only “reasonable skill and care”.

19.2 Notice of Force
Majeure

n/a At the end of the first paragraph of Sub-clause 19.2 the following provisions are added:

"and shall include all documents that prove the existence of the force majeure event.”

It is questionable (i) which documents can be used and will be acceptable to “prove” a FM event
and (ii) how such documents can be provided in such short time – 14 days – for such notice?
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Clause Nr. Subject FIDIC Yellow December 2014 FIDIC Yellow January 2015 EIC comment

19.7
Release from

Performance under
the Law

n/a In the first paragraph of Sub-clause 19.7 the words „(including, but not limited to Force Majeure)” are
deleted and replaced by „(including but not limited to the Variations deemed substantial under the
Law and Force Majeure)”.

It is unclear what is meant with “Variations deemed substantial under the law”, see also comments
to SCL. 13.1.
This sub-clause was based on the assumption that none of the Parties is responsible for the Force
Majeure event, therefore both of them have to bear the consequences in the same way and none of
them shall have any advantage in case of contract termination.  Assumable in case the “Variations
deemed substantial under the law” mean that Contract Price exceeds the Accepted Contract
Amount for some reason more than the percentage stated in the law, this will most likely be
attributable to the Employers e.g. due to bad design, a wrong BoQ, underestimated quantities, etc.
Therefore it is very unfair and unacceptable that the Contractor has to bear these consequences, in
particular by losing its profit and unabsorbed overheads.

20.1 Contractor’s Claims

n/a After the fifth paragraph of Sub-clause 20.1 a new paragraph is added:
“If the Contractor fails to give notice of a detailed claim within such periods provided in the previous
paragraph or approved by the Engineer, the Time for Completion shall not be extended. The
Contractor shall not be entitled to Costs, and the Employer shall be discharged from all liability in
connection with the claim.”

An additional time bar provision is added which will apply to the detailed claim (including the
quantum for time and money). Together with the time limits under SCl. 3.5 that makes 2 additional
time bar provisions for enforcing the Contractors contractual rights.

Further, in practice only a minority of claims can be prepared within the 42 days. Hence the original
Red Book provision to sanction a late delivery in the last para of Sub-Clause 20.1 is fair and
reasonable.

And it is also unclear how this will be applicable for claims with a continuing effect, their monthly
updates and their final claim?

20.2
Appointment of

Dispute Prevention
Board

n/a Sub-Clause 20.2 is renamed “Appointment of Dispute Prevention Board”

In sub-clause 20.2 the words “the Disputes”, “CSD”, “Dispute Settlement Board”, “Obtaining the
Dispute Settlement Board’s Decision”, “experts in dispute settlement” and “Dispute Settlement
Agreement” are deleted and replaced by “the potential disputes”, “DPB”, “Dispute Prevention Board”,
“Obtaining the  Dispute Prevention Board’s Decision”, “experts in dispute prevention and settlement”
and “Dispute Prevention Agreement”.”

In the first paragraph of Sub-Clause 20.2 the second phrase is deleted and replaced by:
“The Parties shall appoint the DPB within 28 days from the issuance of the notification on the
Commencement Date of the works under Sub-Clause 8.1 [Commencement Date].”

In the second paragraph of Sub-Clause 20.2 the words “with appropriate experience” are deleted and
replaced by “with FIDIC experience and accreditation in dispute prevention and settlement”.

After the sixth paragraph of Sub-Clause 20.2 the following paragraph is added:
“If the Parties so agree, they can refer an issue to the DPB’s opinion. Neither Party shall consult DPB
for the settlement of an issue without the consent of the other Party.”

In the last paragraph of Sub- Clause 20.2 the second phrase is deleted and replaced by:
“Unless the Parties agree otherwise, the appointment of CPB (and of each member thereof,
respectively) shall expire after discharge referred to under Sub-Clause 14.12 [Discharge] becomes
effective.”

It is appreciated that the DPB shall have particular FIDIC experience but EIC wonders why
the DAB is it called Dispute Prevention Board and not as foreseen under FIDIC “DAB”  as  the
adjudication of referred disputes with a binding decision is still the major purpose of this entity.

It is unclear what is the difference between regular DAB acc. FIDIC, the earlier “Dispute Settlement
Board” and this new “Dispute Prevention Board“. Provided by law, or a kind of mediation, character
of board, qualifications necessary for board member, lawyer, technician, public authority, private
entity?

The wording “settlement of an issue” in para six is misleading. Does this also include the referral of a
dispute but is this provision limited to a request for opinion?

ADDITIONAL
PROVISIONS

n/a The Contracting Authorities may bring supplementations depending on the specific characteristics or
particularities of each works contract, notwithstanding the mandatory provisions in the General
Conditions of Contract (Appendix 2a) amended through these Particular Conditions of Contract
(Appendix 2b).

The possible supplementations of the contractual authorities shall be included in the documents that
form the Contract, section Employer’s Requirements, under this Contract.

The Particular Conditions allow Contracting Authorities to make amendments to each contract in
the Employers Requirements. These Particular Conditions at many occasions refer to this
Employers Requirements, which means that the relevant provisions therein will be lifted to the
same document priority level as the Particular Conditions – or even prevails over them - why there
will be lots of possibilities to include currently unknown conditions and make a large extent of these
PCC just pointless (e.g. SCl.1.13, 4.1, 4.4, 4.16, 4.21, 4.22, 8.1, 13.5, 14.1, 18).

*Appendix to Tender included in version January 2015


