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Summary  

 

BDA rejects the European Commission’s 

proposal for a directive on work-life balance 

for parents and carers. By repealing the 

2010 parental leave directive, the European 

Commission would arbitrarily cancel a social-

partner agreement. This has never 

happened before. It would remove the 

reason for the existence of the European 

Social Dialogue. 

 

The European Commission’s proposal 

should also be rejected in terms of its 

content, since it disregards the competence 

of the Member States for various areas of 

the package. In addition, the introduction of 

new and/or the extension of existing leave 

periods and forms of holiday would generate 

enormous costs for the Member States. An 

extension of holiday forms and/or enormous 

possibilities for them to be claimed flexibly 

would result in long-term uncertainty for 

companies about the possible time-limited 

absence of workers. This would oblige 

companies to offset these absences through 

new employees in flexible employment. In 

turn, this would automatically lead to an 

increase in the number of flexibly employed 

workers, a development which the European 

Commission simultaneously says it wants to 

combat.  

 

Like the attempt to revise the maternal leave 

directive, this counterproductive draft will 

lead to a split between Member States and 

further fuel scepticism vis-à-vis the EU. This 

is very disturbing, in particular against the 

background of the upcoming Brexit 

negotiations, in which a united stance among 

the EU-27 is indispensable.  

 

 

General comments  

 

1. Respect results of the Social Dialogue  

 

The European Commission’s proposal to 

replace the existing parental leave directive 

with a new directive on work-life balance will 

set a dangerous precedent. For the first time, 

the European Commission would be 

withdrawing a social-partner agreement 

concluded by the European Social Partners. 

This would place a large question mark over 
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the European Social Dialogue as provided 

for in the European treaties.  

 

In the 2016 social-partner consultation on a 

possible revision of this directive, employers 

came out firmly against whereas the trade 

unions supported a revision. With the 

approach of replacing a directive based on a 

social-partner agreement without the 

agreement of the two social partners to this 

approach, the Social Dialogue will be 

considerably weakened. Disregarding the 

opinion of social partners will reduce their 

motivation to participate in the Social 

Dialogue. It is incoherent and unacceptable 

that the European Commission presents 

itself as a champion of the Social Dialogue 

on the one hand but rides roughshod over it 

on the other.  

 

2. More childcare rather than new benefit 

rights  

 

The European Commission’s objectives of 

promoting a better work-life balance and 

increasing female participation in the 

workplace are broadly correct. Work-life 

balance is undoubtedly a very important 

mission for society and has become a much 

more significant factor for many employees. 

At the same time, a family-friendly human 

resources policy which incorporates 

compatibility of care and work is increasingly 

a recruitment factor for many companies 

competing for labour. In this area, many 

companies already pursue a wide range of 

creative approaches (from in-house crèches 

and support during or after early parenthood 

through to the care sabbatical). 

 

But the European Commission’s goals 

cannot be achieved by more detailed and 

legally binding rules at European level, 

especially since there are no weaknesses in 

the corresponding regulation at EU level: 

with the parental leave directive based on a 

social-partner agreement, there is already an 

adequate EU framework for this area. The 

creation of new leave and/or holiday 

arrangements would lead to longer absences 

of women and men from the labour market. 

That would run counter to the objective 

proclaimed by the European Commission of 

increasing the female work participation rate. 

 

The path being taken by the European 

Commission with the creation of new legal 

rights related one-sidedly to workers’ needs 

impedes the necessary process in every 

company of finding a balance between the 

wishes of workers and customer 

expectations. The latter is primarily also in 

the interest of the workforce, because 

workers cannot be employed without 

satisfied customers. Employers have no 

interest in arbitrarily denying workers’ wishes 

– on the contrary: they want and need 

motivated and satisfied workers – but 

decisions must always be the result of 

reasonable process of consideration. 

Precisely because individual Member States 

already have an array of wide-ranging legal 

worker rights, the trend towards creating yet 

more one-sided rights must be brought to an 

end. Instead, framework conditions for equal 

opportunities for women and men should be 

created at all levels. These include better 

academic and occupational guidance for a 

more balanced choice of profession, 

expansion of affordable, high-quality and 

demand-led childcare or promotion of a more 

rapid return to work for women following 

career breaks for family reasons. 

 

 

Detailed comments  

 

1. Paternity leave (article 4): Member 

States already enable fathers to perform 

their family responsibilities  

 

The introduction of a right to “paternity leave” 

should be rejected. It is correct that there are 

no specific statutory rules on “paternity 

leave” in a number of EU Member States 

including Germany, Austria and the Czech 

Republic.  However, this does not mean that 

fathers have inadequate possibilities to 

perform their family responsibilities. On the 

contrary: in Germany, each parent has the 

right to parental leave until the child’s third 

birthday. Up to 24 months of this can be 

deferred and taken between the child’s third 

and eighth birthday. Broadly speaking, 

parental leave can be divided into up to three 



 

 
 

BDA position on the proposal for a directive of the European Parliament and of the Council on work-life 
balance for parents and carers and repealing Council directive 2010/18/EU 
 

 
June 2017 3 

 

periods. Fathers and mothers alike have the 

right to take parental leave and to receive 

parental benefit. There are even additional 

“parental benefit months” in Germany if 

fathers take leave. The right to determine the 

timing and the duration of the leave is also 

included. For instance, fathers can take 

parental leave for a few days immediately 

following the child’s birth.  

 

The German example shows that fathers 

already have possibilities to perform their 

care responsibilities. The introduction of a 

separate 10-day paternity leave as proposed 

by the European Commission would create 

major implementation difficulties in Germany. 

 

Instead of a new legal right, it should be 

ensured that fathers have the incentive to 

perform their family responsibilities in the 

framework of existing provisions on parental 

leave. This objective is supported in 

Germany by an enhanced parental benefit 

(Elterngeld Plus) introduced in 2015. The 

aspiration to take fathers into proper account 

is covered by the existing parental leave 

directive which specifies one month of non-

transferrable parental leave, with national 

transpositions going further in many cases.  

 

2. Parental leave (article 5): increasing 

maximum child age unnecessary  

 

The proposal to allow parental leave to be 

taken up to the age of at least twelve is 

disproportionate. Increasing the maximum 

age of the child would lead to a considerable 

reduction in companies’ planning certainty 

with regard to temporary absences of 

employees as compared with the current 

situation. In addition, companies would be 

required to be markedly more flexible if the 

period were to be extended by a further four 

years. The current provision whereby 

parental leave can be taken up to the age of 

eight is therefore completely adequate since 

parents already have the possibility, for 

instance, to react to serious changes when 

their children start school. 

 

It is already ensured in Germany that 

employees have the possibility to work part-

time as an element of parental leave. 

Furthermore, the European Commission’s 

proposal to introduce flexible forms, in 

particular blocks separated by periods of 

work, must not lead to a question mark being 

placed over the maximum of three separate 

periods of parental leave. 

 

3. Care leave (article 6): align care leave 

on persons needing care  

 

The idea of granting each employee five 

days of care leave a year makes no sense 

and fails to take existing practices in the 

Member States into account. In Germany 

and also in other EU Member States, leave 

rights are aligned on the person needing 

care and not on the individual employee. 

This is also a sensible approach because 

only the person needing care creates the 

need for the employee providing care to be 

absent from work. 

 

In order to guarantee proper care for those 

who need it, a right to five days’ leave a year 

is therefore inappropriate. Care for a relative 

already gives the right to a much longer 

absence in Germany, namely up to six 

months of full leave or up to two years part-

time. The European Commission’s idea 

would require transposition and would throw 

the recently reformed system of rights to 

care leave in Germany into confusion.  

 

4. Remuneration (article 8): leave level of 

“adequate income” to Member States  

 

In the 2010 parental leave directive based on 

a social-partner agreement, the social 

partners deliberately left out the issue of 

financial benefits because it was outside 

their competence. The European 

Commission’s proposal that workers taking 

parental leave as well as the proposed care 

and paternity leaves should “receive a 

payment or an adequate allowance at least 

equivalent to what the worker concerned 

would receive in the case of sick leave” could 

lead to heavy burdens. In addition, the 

proposal disregards the fact that Member 

States have competence for this issue. 

 

There are different rules regarding the 

duration of individual absences in the 
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Member States. In this context, setting the 

level of a financial benefit is closely linked to 

the length of the absence. Parental benefit in 

Germany is 67% of income from work and is 

therefore below the level of sickness benefit 

(70% of regular reference earned income in 

Germany) that the European Commission 

calls for. Hence, transposition of this 

proposal would have financial implications 

for German taxpayers and should be 

rejected. 

 

5. Flexible working arrangements (article 

9): find a sensible balance between 

workers’ wishes and burden on 

companies  

 

Given the increasing shortage of skilled 

workers, it is in the interest of companies to 

attract and keep well qualified workers – 

including those with family responsibilities. 

For that reason, very many companies 

commit to support working parents and 

employees who care for family members with 

workplace-specific employment offers. These 

include in particular flexible working-time 

models such as flexitime or part-time and 

work organisation, e.g. mobile work.  

 

The objective must be to match employees’ 

wishes with the possibilities of individual 

businesses. Companies must not be 

overburdened with statutory requirements. In 

Germany, the laws governing parental 

benefits and parental leave, part-time work 

and fixed-term work, care leave and family 

responsibilities regulate rights to part-time 

work or absences. Working time can also be 

reduced once or twice during a period of 

parental leave.  

 

The creation of further possibilities to make 

working arrangements more flexible over and 

above the provisions of the parental leave 

directive should be rejected. For instance, a 

right for parents to change their working time 

until a child’s 12
th
 birthday would overburden 

companies and be highly detrimental to their 

planning certainty. The question of the place 

of work must be addressed on a case-by-

case basis. By way of example, not all 

activities are suited to telework. Therefore, in 

the last analysis, it is up to company 

managers to determine the place of work. 

This must continue to be the case.  

 

6. Protection from dismissal (article 12): 

no extension of special protection from 

dismissal  

 

It is important to prevent the proposals set 

out in article 12 from creating a special 

protection from dismissal which goes beyond 

existing national rules. In Germany, special 

protection from dismissal is ensured by the 

federal parental benefit and parental leave 

law or care leave laws. In cases where an 

adjustment to working time is regulated by 

general statutory provisions or on a voluntary 

basis, any special additional protection from 

dismissal should not be introduced. Because 

special protection from dismissal for 

employees based exclusively on flexibility in 

working time and/or place of work would de 

facto give the employee complete freedom to 

grant himself far-reaching protection from 

dismissal purely on the basis that he has 

applied to work from home in his capacity as 

a parent or caring relative. In this way, and 

with well-timed family planning, an employee 

with two children could protect himself from 

necessary human resources adjustments 

needed by a business for as long as 24 

years. That would mean a far-reaching 

impingement on employers’ ability to choose 

their workforce, an unacceptable situation for 

companies.  

 

BDA rejects the inclusion of special 

protection for preparations for the dismissal 

of workers. This is a protection developed by 

ECJ which goes far beyond the issue of 

protection from dismissal. We reject inclusion 

of this extremely far-reaching interpretation 

of protection from dismissal in the European 

Commission’s proposal for a directive. 

 

7. Penalties (article 13): infringements are 

adequately taken into account in existing 

labour-law provisions  

 

The European Commission’s call for 

infringements of a directive transposed into 

national law to be punished, e.g. in the form 

of compensation payments or fines, should 

be rejected. Infringements of national labour 
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law are already adequately punished in 

Germany and can lead – among other things 

– to nullification of a dismissal. The way 

infringements are punished should be left to 

the Member States. Justified differences in 

the labour rights of individual EU Member 

States which have evolved culturally and 

historically must be left in place. 
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